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Executive Summary

International legal agreements protecting foreign
investment are much criticized for standing in the
way of governments regulating to address climate
change, but in fact, investment law must be a core
pillar of climate finance and, particularly, derisking
private climate finance flows. To do so requires
linking the international legal regimes governing
investment and climate.

This report examines the interplay of the international
legal protection of foreign investment and the global
effort to finance climate adaptation and mitigation,
concluding that international investment law can be a
potent tool to incentivize cross-border private climate
finance flows.

To achieve that goal, the report proposes the
development of a Green Investment Protocol (GIP) to
the United Nations Framework Convention on Climate
Change (UNFCCC) that offers modified legal protection
of climate-friendly cross-border private direct

investment. This new agreement would expressly link
the legal regimes governing climate and investment,
reducing the risks associated with private climate
finance, particularly to developing countries, while
mitigating the liabilities they might otherwise face for
climate-friendly regulatory action.

Introduction

Despite the potential of international investment
agreements (IIAs) to de-risk and thereby incentivize
needed private finance flows, current policy debates
and proposals have largely focused on curtailing—
rather than expanding—international investment
protections. lIAs are binding international treaties
through which states commit to protect foreign direct
investments (FDI) against various forms of regulatory
interference and provide direct rights of legal action to
foreign investors should such violations occur.

These agreements were originally intended to facilitate
FDI flows, particularly to developing countries with
less certain domestic legal regimes. More recently,
however, lIAs have been fiercely criticized for hindering
state regulatory actions that advance Paris Agreement
climate mitigation and adaptation obligations.

Referencing the “perverse” nature of legal treaties
protecting foreign investments that have allowed fossil
fuel companies to secure arbitral awards totaling six
times the available pledges in the Green Climate Fund,
former Irish President and UN High Commissioner

for Human Rights Mary Robinson has called for a
rethinking of investment law (Robinson, 2024).

While concerns such as these are valid, the proposed
policy response—curtailing or even eliminating the
legal protection of FDI—is wrong. Rather, a positive
agenda that maximizes the potential of international
investment protection to facilitate urgently needed
cross-border private climate finance flows is needed.

Such an agenda would, first, expressly link the legal
protection of foreign direct investment with existing
international climate law. Second, it would address
Robinson’s concerns by deploying existent legal



mechanisms to limit state liability for regulatory actions
that advance Paris goals. Third, it would offer new and
expanded legal protections for green cross-border
private climate finance flows.

This report lays out the case for reorienting
international investment law to align with and support
international climate law. It offers a sketch of how a
positive agenda for investment law could preserve
state freedom of action to regulate in ways that
advance climate commitments.

Simultaneously, the agenda deploys the risk-mitigating
power of investment’s legal protection to advance
climate-friendly—and only climate-friendly—private
financial flows by expressly linking the legal regime
governing foreign investment protection with
international climate law. To do so, this report proposes
a new protocol to the UN Framework Convention

on Climate Change (UNFCCC) that aligns states’
investment protection obligations with climate regimes
and increases the scope of climate-friendly legal
protections for green investments that could help
close the climate finance gap.

Backlash Against Foreign
Investment Protection

A powerful critique of investment protection law is
based on an emerging trend of international arbitral
tribunals ordering governments to compensate fossil
fuel producers for regulatory action that advances
Paris climate commitments. Investment law thereby
either increases the cost of meeting Paris goals or
incentivizes states not to take necessary regulatory
actions. One estimate suggests that the potential
investment law liability for the phase-out of upstream
oil and gas alone could reach $340 billion

(Tienhaara et al. 2022).

As a point of comparison, that figure exceeds the $321
billion in total public climate finance globally in 2020

(Ibid). Additionally, the total cost of investor liability for
wholistic fossil fuel phase-out has yet to be estimated,
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though it would be significantly higher if the $276 billion
invested in coal plants were also considered (Tienhaara
and Cotula 2020, 25).

Two examples are illustrative. A German investor in
the Dutch coal sector brought an investment law
claim against the Netherlands after the government
implemented regulations prohibiting coal fueled
electricity by 2030. (RWE v. Netherlands 2021). The
investor claimed the Dutch regulations breached the
1994 Energy Charter Treaty (ECT), an international
legal agreement protecting foreign investments in
the energy sector. A similar claim was brought by
Rockhopper, a U.K. company that invested in the Italian
coal sector, leading to an investment tribunal’s order
for Italy to compensate Rockhopper 184 million EUR
(ISD and Wu 2023).

Such large financial awards have prompted calls for
states to exit international investment protection
agreements. The ECT has been a particular focus of
criticism (Bloxenheim 2023; Furbank 2022). The U.N.
Special Rapporteur on Climate Change and Human
Rights most recently recommended repealing the
ECT, discussing the fossil fuel producers’ use of the
“Investor-State dispute settlements within the [Treaty]
to sue States for compensation if they take positive
policy actions to reduce the use of fossil fuels”
(UNGA 2022).

Many governments, including EU member states
collectively, have announced their intent to withdraw
from the treaty in its entirety (1ISD 2022; European
Parliament 2024). More broadly, a range of states are
either terminating their bilateral investment treaties
(BITs) or have exited from the treaty establishing the
International Center for the Settlement of Investment
Disputes (ICSID), where investment claims are often
arbitrated (Johnson et al. 2018)

Simultaneously, some countries are replacing the
traditional legal protections for foreign investment
with a new style of agreement that focuses instead on
investment facilitation. Unlike traditional investment
treaties, investment facilitation agreements do

not provide investors with the right to bring direct
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legal claims against states that interfere with their
investments. Instead, they, along with some existing
BITs, offer only state-to-state arbitration to resolve any
disputes that may arise.

The first such investment facilitation agreement,

the Sustainable Investment Facilitation Agreement
between the EU and Angola (SIFA), was approved

by the Council of Europe in early 2024 (European
Council 2024). While SIFA seeks to incentivize cross-
border investments, it does not provide the full suite
of investment protections, including expropriation,
national treatment, fair and equitable treatment, or full
protection and security (Angola and EU 2024). While
agreements such as SIFA may avoid potential state
liability for climate friendly regulation, they do sacrifice
the risk mitigation effect of investor-state dispute
settlement and, therefore, have a far more limited
ability to incentivize cross- border financial flows.

Closing the Climate Finance Gap

This backlash against the protection of foreign direct
investment coincides with an urgent and growing need
for foreign direct investment in climate adaptation

and mitigation. While estimates vary widely, it has
become clear that the cost of climate adaptation and
mitigation will be extraordinary, and estimates continue
to increase. For example, mitigation finance needs are

expected to surpass $8.4 trillion USD per year between
now and 2030, whereas the current financial flows
geared toward mitigation were only $1.2 trillion USD in
2021-2022 (Buchner et al. 2023). For adaptation, the
estimated collective finance required for developing
countries alone is between $130—-415 billion USD per
year between now and 2030 (GCA 2023), compared
to the current financial flows of $63 billion USD in
2021-2022 (Buchner et al. 2023). These figures likely
underestimate the actual scale of capital needed,
particularly with respect to adaptation.

Perhaps the single most important question for climate
action is where the necessary financial resources to
mitigate and adapt to a changing climate will come
from. In short, how can we close the climate finance
gap? Public sector financial flows, particularly to and
within developing countries, are woefully inadequate.

It was only in 2022 that developed countries finally met
their pledge made in Copenhagen in 2009 to mobilize
$100 billion per year in climate finance for developing
countries (OECD 2024).

The total public climate finance, including within
developed states in 2022 was a mere $619 billion
USD, far short of the total need (Buchner et al. 2023).
To close this climate finance gap, private sources

of capital must radically increase in the years ahead
(Songwe, Stern, and Bhattacharya 2023, 9). While
trend lines have been moving in the right direction for
the past several years (CPI 2021, 12), increasing the

Figure 1: Scope of Annual Climate Finance Needs Through 2053 vs. Actual 2022 Climate Finance
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scale of private climate finance flows by several orders
of magnitude over the next decade will not be an easy
task (Pauw et al. 2022).

As a theoretical matter, llAs should incentivize private
cross-border investment flows. lIAs are based on legal
guarantees by the host states of foreign investments
that they will treat such investments fairly, including a
prohibition on expropriation, a commitment to accord
such investments fair and equitable treatment, and
guarantees that benefits offered to investors of one
state will be accorded to all covered investments.

Critically, most investment agreements provide
investors with a direct remedy in cases of violation—
namely, the ability to directly bring a claim against

the host state before an international investment
tribunal, often under the auspices of the World Bank
(Kaufmann-Kohler and Potesta 2020, 13). These legal
protections and, particularly, the right of remedy, give
investors security against many political and regulatory
risks, thereby reducing the risk-premium associated
with and cost of foreign capital (Egger, Pirotte,

and Titi 2023).

Public sector financial flows,
particularly to and within developing
countries, are woefully inadequate.

The empirical evidence to back this theoretical claim
is, admittedly, mixed, often showing “diverse and, at
times, contradictory results.” (Pohl 2018, 28). Despite
a very large literature on the topic, studies have, at
best, been able to prove a modest correlation between
investment protection agreements and increased FDI
flows (Brada, Drabek, lwasaki 2021). Some academic
literature describes a “positive and statistically
significant” correlation between the existence of
strong investment protection with increased FDI
flows and a decreased cost of capital (Egger and
Pfaffermayer 2004) but has been unable to prove
causation (Bonnitcha et al. 2017, 159).

Other studies find more limited, if any, correlation
between IllAs and FDI flows (Webb 2008). These
challenges are likely rooted in both data-collection
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Figure 2: 2022 Climate Finance Breakdown
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and conceptual problems that have limited the
effectiveness of empirical studies (Kaufmann-Kohler
and Potesta 2020, 16-17) and are beyond the scope of
this report to resolve. Theoretical reasoning, however,
suggests that if IIAs can de-risk and thereby promote
FDI flows, those effects will likely be greatest with
respect to large, long-term investments (such as in the
green energy sector) at the time of the establishment
of such investments given the significant financial
benefits of Investor-State

Dispute Settlement (ISDS).

Given the urgency of climate action and the
extraordinary need for climate finance, every potential
mechanism to stimulate and incentivize climate-
friendly investment must be deployed. Particularly
since legal mechanisms have been developed to
address many of the justifiable concerns about legacy
investment agreements such that the de-risking
effect of IlAs can be realized while still preserving state
freedom of climate-related regulatory action, the costs
of bringing the power of llAs to bear on climate finance
can be minimized (Gehring, Segger, and Hepburn 2012,
101; Marshall 2010, 73).

The challenge—and the opportunity—is to develop new
substantive terms for IlAs that harness the de-risking
benefits of legal protection for cross-border climate
finance, whatever their extent, without generating
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potential liability for governments that advance
climate-positive regulatory action.

Regime Linkage

A first step in developing a climate-positive role for
international investment law is to expressly link the
international legal regimes governing climate and
investment. To date, the international legal architecture
designed to address climate change has never
expressly engaged international investment law, nor
have IIAs been recognized as a part of international
climate law (Martini 2024, 5). International investment
law developed through a network of bilateral
agreements focused on the protection of foreign
investors, beginning with the first bilateral investment
treaty in 1959 and now comprising more than 3,000
such agreements and several key regional agreements
(Egger, Pirotte, and Titi 2023).

In contrast, international climate law developed
through a multilateral process beginning with the
Stockholm Conference on the Human Environment

in 1972 and leading to the 1992 UN Framework
Convention on Climate Change, the 1997 Kyoto
Protocol, and the 2016 Paris Agreement. As the two
regimes have developed, they have never reconciled
their evolving substantive content nor found ways to
harness their areas of mutual compatibility. Exemplary
of this, amongst the 2,592 llAs in the UNCTAD IIA
mapping project database, only 163 contain mention of
“climate,” 22 mention the UNFCCC, and 13 mention the
Paris Agreement.!

The separation between these two legal regimes is a
root cause of the investment awards that hold states
liable for climate-friendly regulation. International
arbitrators adjudicating investment disputes often see
the dispute entirely through the lens of investment
protection, without sufficient attention to the state’s
other legal obligations, including climate obligations.
One recent study found that of 64 investment awards
related to states’ climate policies, none “discussed

1 Author survey results of llAs available through the UNCTAD IIA Mapping Project. See: UNCTAD Investment Policy Hub. https://investmentpolicy.unctad.org/international-investment-agreements/iia-mapping.

climate change in any substance.” While 13 awards
mention the phrase “climate change” and 12 give
cursory mention to the UNFCCC, international climate
law has never had a dispositive impact on the outcome
of an investment tribunal (Ipp, Magnusson, and
Kjellgren 2022, 32-33).2 Emblematic of this divide,
when the Italian government’s renewable energy
scheme was challenged before an investment tribunal,
the tribunal found the scheme’s environmental goals
to be “irrelevant” and held that “liability questions [...]
need only be determined through an application of the
ECT itself” (ESPF Beteiligungs and InfraClass Energie v.
Italy, paras. 401, 402).

The Conference of Parties (COP) of the UNFCCC

has failed to recognize the potential of international
investment law to incentivize climate finance. My
review of the decision texts of all 28 annual COPs
found no direct references to international investment
law or investment treaties. Similarly, my review of

the workflow of the UNFCCC'’s Standing Committee
on Finance (SCF) shows that the SCF has never had
international legal protection of foreign investment

on its agenda, despite considering a range of other
de-risking mechanisms to facilitate investment flows.
Only as of 2024 has the issue of investment treaties
been added to the Sharm-el-Sheik Dialogue on Article
2(1)(c) of the Paris Agreement, where it remains at the
periphery of the work of the COP (Tienhaara 2024).

Ultimately, an integration of investment law and climate
law must start with engagement from both sides.
Tribunals arbitrating investment cases must move
toward an interoperative dialogue that considers both
investment and climate law. Article 31 of the Vienna
Convention on the Law of Treaties gives tribunals

the authority, and arguably the obligation, to take

into account “any relevant rules of international law
applicable in the relations between the parties.” In

so doing, tribunals could “move from what often
appears to be a myopic vision of the international legal
system that foregrounds investment obligations over
potentially competing obligations toward” a balancing
of competing legal obligations (Burke-White 2015, 5).

2 Recently, however, a tribunal considered a State’s right to regulate within the context of the UNFCC, stating “States enjoy a sovereign right to amend their laws and regulations and to adopt new ones in furtherance of the public
interest. In the global energy transition necessary to achieve the climate change mitigation and adaptation goals pursuant to the UNFCCC and agreements thereunder, it is critical that States are understood to continue to enjoy

such sovereign right.” (Encavis v. Italy 2024).


https://investmentpolicy.unctad.org/international-investment-agreements/iia-mapping

From the climate side, the COP must recognize the
role of investment law in climate finance and have
input into the future climate-compatible evolution of
investment law.

A second step toward this integration of investment
and climate law involves substantive changes to lIAs
to ensure they do not hinder states’ abilities to meet
climate goals, without undermining their ability to
incentivize FDI flows. Over the past several decades,
experimentation by national governments in their
bilateral investment agreements has yielded several
legal innovations to avoid potential liability for non-
discriminatory regulation.

A first step in developing a climate-
positive role for international
investment law is to expressly link the
international legal regimes governing
climate and investment.

First, the preambles of investment agreements, which
often provide an important context to guide tribunals’
interpretation of investment commitments, should
expressly reference climate change goals. For example,
the preamble to the 2019 Myanmar-Singapore BIT
reaffirms the countries’ rights to enact “environmental
measures relating to investments in their territories

in order to meet legitimate public policy objectives”
(Myanmar and Singapore 2019).

Second, states can incorporate non-precluded
measures provisions into their investment treaties
that exempt certain categories of state conduct from
investment protections. For example, the China—
Mauritius FTA includes NPM language precluding the
treaty from being construed “to prevent a Party from
adopting or maintaining [...] environmental measures”
(China and Mauritius 2019, Art. 8.9(d)).

Third, states can include denial of benefits clauses
that deprive corporations that fail to comply with a
state’s climate laws from protection under the treaty.
For example, the 2019 Dutch Model BIT requires the
tribunal to decline jurisdiction if the investor fails to
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comply with the state’s “environmental protection
and labor laws” (Kingdom of the Netherlands 2019,
Art. 7(1)).

Finally, legitimate and non-discriminatory regulatory
action that advances climate goals “should be
excluded from the scope of treaty protection against
expropriation through expressly tailored climate
carve-outs (Paine and Sheargold 2023). The 2019
India—Kyrgyzstan BIT provides that “nondiscriminatory
regulatory measures” which protect “legitimate public
purpose objectives such as [...] the environment shall
not constitute” expropriation (Kyrgyzstan and India
2019, Art. 5(5)).

The reform of the content of lIAs in this climate-friendly
direction must be based on three core principles. First,
it must involve a mutual dialogue, with the COP helping
guide and shape the reform of investment agreements
and states drafting investment agreements remaining
acutely aware of the interactions between the two
legal regimes. Second, the reform of investment

law must be both prospective and retrospective,
aligning the content of new investment agreements
with international climate goals and revising the
content of existing agreements to reflect these goals.
Finally, reforms must not undercut the substantive
protections of investment law or remove the investors’
right to arbitrate such that the de-risking role of
investment law is preserved.

An Investment Protocol
to the UNFCCC

While such ad hoc linkages between climate law and
investment law would be a step in the right direction,
the actual integration of the two legal regimes requires
a new Green Investment Protocol (GIP) to the UNFCCC
as we have defined the term above. The GIP would be
a multilateral investment protection agreement under
the auspices of the UNFCCC expressly designed to
facilitate cross-border climate finance. Structurally, the
GIP would be designed as a protocol to the UNFCCC,
open to any member state of the COP, like the Kyoto
Protocol or the Marrakesh Accords as provided for in

&
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Figure 3: UNFCCC Agreements Framework with Proposed Green Investment Protocol

Bali Action Plan (2007)

Article 17 of the UNFCCC (Climate Change Secretariat
2006, 71-73).

Substantively, to maximize the de-risking effects of
investment protection agreements, the GIP would
include the traditional standards of treatment for
foreign direct investment found in traditional llAs,
including expropriation, national treatment, most
favored nation treatment, minimum standard of
treatment, and full protection and security. Likewise,
it would retain most existing rights for investors to
bring claims against host states before international
investment tribunals under the auspices of the
International Center for the Settlement of Investment
Disputes (ICSID), UNCITRAL arbitration, or both. These
protections lie at the core of investment law and are
indispensable to reducing the risks associated with
cross-border financial flows.

The GIP would, however, innovate beyond traditional
llIAs and actively align investment and climate law

in several dimensions. First, and most significantly,
the GIP would condition investment protection

on the alignment of particular investments with
climate finance goals. An international pre-screening
mechanism would determine whether a particular
proposed investment advances climate adaptation
and mitigation agendas and would qualify for legal
protections. As a starting point, GIP protections could
be limited only to investments co-financed by one

of the UNFCCC'’s climate funds, such as the Green
Climate Fund (GCF), the Global Environmental Facility
(GEF), and the Adaptation Fund (AF).

Copenhagen Accord (2009) Kyote Protocel (1297)

Paris Agreement (2015) Cancun Agreements (2010)

Investments that were, in part, financed through
UNFCCC funding mechanisms would already have a
strong climate-friendly stamp of approval. Admittedly,
some states, particularly in Europe, might be
concerned about associating UN climate funds with
the ISDS regime. However, the proposed GIP offers

a radical departure from existing—and problematic—
approaches to investment protection and, as
discussed below, creates a mechanism to limit state
liability under existing investment agreements.

The prescreening process could be expanded to
include projects supported in part by the World

Bank or regional development banks or projects that
are insured in part by the Multilateral Investment
Guarantee Agency (MIGA). Co-financed projects
represent only a sliver of total green FDI flows?, and
mechanisms would need to be developed to broaden
the scope of protected green investments. To do so,
operational definitions of green investment would need
to be developed, perhaps building on those included
in the Investment Plan for Europe, the EU’s Taxonomy
Regulation, and the European Commission’s Global
Green Bond Initiative. Alternatively, a sub-committee
within the SCF could review investment proposals to
determine their suitability for legal protection.

Second, the GIP could be structured as the exclusive
investment protection remedy available to investors.
Some states find themselves saddled with legacy
[IAs that they perceive went too far in protecting
investments at the expense of states’ abilities to
regulate in the public interest. The GIP offers a partial

3 For example, in their most recent funding cycles, the GCF pledges totaled $9.9 billion USD (GCF n.d.), the AF pledges totaled $1.05 billion USD (World Bank 2024), and the GEF pledges totaled $4.1 billion USD (GEF n.d.).



solution through a variation on a “fork-in-the-road”
provision (Petsch 2019). When a potential investor
seeks public financing from a UNFCCC climate

fund, the investor could be required to relinquish
rights to any remedies under legacy BlTs as a
condition precedent to receiving public financing and
protections under the GIP. For maximum effectiveness,
shareholders and creditors would also need to waive
claims under legacy treaties, particularly as relates to
reflective loss. (Arato, 2019). While investors would
retain protection under the GIP, the fork-in-the-road
would reduce potential state liability under less-
climate-friendly legacy IlAs. This legal structure alone
could be extremely attractive to states critical of

the present investment protection regime and could
generate significant political support for the GIP.

Third, the GIP would include all the best practices that
have emerged for effectively balancing the protection
of investments with states’ rights to regulate in
furtherance of their climate objectives. Drawing on
recent innovations in the design of lIAs, such as the
2019 Netherlands Model BIT and the Canada—EU
Comprehensive Economic and Trade Agreement,

the GIP would include the range of balancing
mechanisms discussed in Part V. These would include
non-precluded measures provisions limiting state
responsibility for climate-related regulations, denial

of benefits clauses for investors who violate host or
home state environmental regulations, and a clear
articulation of states’ rights to regulate climate issues.

... the GIP would condition investment
protection on alignment of particular
investments with climate finance goals.

The most favored nations clause in the GIP would be
narrowly drawn to preclude its application in a way
that would undercut these legal innovations. To further
reduce the barriers to climate-favorable investment
the GIP could also include the investment facilitation
benefits found in SIFA. Admittedly, the negotiation of
the terms of what is effectively an updated multilateral
treaty on investment would be challenging, as
evidenced by the difficulty in securing agreement,
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even among like-minded states, on updates to existing
bilateral agreements. The potential benefits of a GIP,
both for the future coherence of investment law

and for closing the climate finance gap, make that a
worthwhile effort at the very least.

Fourth, the GIP would allow expanded coverage of
green investments, including between states that
currently lack lIA protections. While there are more
than 3,000 bilateral investment treaties in place today
(Egger, Pirotte, and Titi 2023), many country dyads,
including the U.S.—China dyad, remain uncovered,
despite more than $150 billion in annual FDI flows

in 2022 (Statista 2023)“. The GIP would help close
these gaps and reduce the concerns of countries
that have been reluctant to enter new IlAs by limiting
legal protections to climate aligned FDI and including
provisions to preserve state freedom of non-
discriminatory regulation.

Fifth, and perhaps most radically, if concerns persist,
even under the GIP, about developing country liability
for climate-friendly regulatory actions, the GIP could
include an indemnification mechanism for certain
countries and with respect to a limited set of treaty
breaches. More specifically, the GIP could indemnify
least developed countries and states most at risk
from climate change for any non-discriminatory
regulatory actions needed to facilitate their adaptation
or mitigation efforts and undertaken consistent with
the due process of law. The substantive protections
included in the GIP would continue to reduce the
risks associated with investments in such states, but
the indemnification mechanism would shift liability
for non-discriminatory regulation from the LDC to an
international finance pool.

This proposed indemnification mechanism would
differ from typical risk insurance, for example,

that provided by MIGA, as host states would

still face potential liability for more egregious
behavior or regulatory action not related to a Paris
climate objective. Limiting indemnification to non-
discriminatory regulatory actions undertaken to
advance an LDC's Paris Agreement climate goal
would continue to incentivize host states to regulate

4 According to available data, in 2022, U.S. investments made in China were valued at $126.1 billion and Chinese companies invested $28.66 billion in the United States.
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consistent with due process requirements but would
shield them from unexpected liabilities.

To provide such indemnification, an international
finance pool could be established, consistent with the
principles of common but differentiated responsibility.
Admittedly, the prospect of an international climate
finance mechanism compensating investors for
regulatory harms by host states may be a political
stretch, but it might be necessary to minimize the risks
of cross-border private climate finance to LDCs, while
minimizing the risks of liability for those countries.

Conclusion

It is unfortunate that international climate law and
international investment law have evolved separately
over the past decades, creating unnecessary tensions
between two potentially synergistic international legal
regimes. The current backlash against international
investment protections in the name of advancing
climate action would undermine one of the few
available tools to help close the climate finance gap.
The international legal protection of foreign investment
admittedly has its problems. But the solution is not

to walk away from its potential to de-risk private
climate finance flows. Rather, a deep integration of
international investment law and international climate
law is urgently needed to align these bodies of law with
the goals of climate mitigation and adaptation.

Such an alignment could begin with incremental
changes to update IlAs and to generate dialogue
between the institutions of investment law and
climate law. To fully harness the power of investment
protection law to close the climate finance gap,
however, requires a bold vision for a new multilateral
investment agreement expressly designed to protect
climate-friendly investments and facilitate needed
private finance flows, particularly to LDCs.

In fact, a green investment protocol to the UNFCCC
would go far to fulfill the obligations of states under
the Paris Agreement to “make finance flows consistent
with a pathway towards low greenhouse gas emissions
and climate-resilient development.” Through the

COP, developed country parties could “take the lead
in mobilizing climate finance from a wide variety of
sources” through an investment protection protocol.
The costs of a well-designed investment protocol
would be very low, and the benefits potentially
significant, both to mitigating concerns about the
impact of legacy llAs on states’ climate regulations
and to incentivizing the flow of climate finance to the
countries that need it most.
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